‘RAISING THE BAR

Cocktail-party

comebacks to
tort ‘reform’ talk

CECELIA PREWETT

Don’t get blindsided
the mext time
someone in your
social circle criticizes
trial lawyers or rails
about ‘frivolous’
lawsuits. Be ready
to refute the critics
and show them how
our civil justice
system protects all
Americans from
corporate
wrongdoing.
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or years, this magazine ran a col-
Fumn called “Dinner-Party Dia-

logue” to help readers figure out
what to say when they heard unin-
formed remarks about their profession
in social settings—from dinner party
guests, the dentist, a golf partner, or a
neighbor. We’ve all heard them: “Large
verdicts are awarded by runaway ju-
ries,” “Medical negligence lawsuits raise
the cost of health insurance and drive
doctors out of business,” and so on.
Many people will state, as if it’s estab-
lished fact, that there are “too many law-
suits” and “our society is too litigious.”

These ideas have become such an ac-
cepted part of popular culture that
people—among them, future jurors—
accept them unquestioningly, not re-
alizing that they’re simply parroting
the tort “reform” message that is driv-
en by corporations and insurance
companies.'

And that’sunderstandable, because
the “reformers” have a formidable ar-
ray of public-relations tools and the
money to use them far and wide. In
fact, this spring, the U.S. Chamber of
Commerce—the biggest pro-“reform”
group of them all—ran a month’s
worth of shortfilms in movie theaters
to highlight the purported evils of
“lawsuit abuse.™

Just as AAJ speaks out on these on-
going assaults, so can you. Speaking up

at social gatherings will help people
learn the facts about our civil justice
system and its importance to all Amer-
icans. Myths about civil lawsuits don’t
just hurt our justice system; they dam-
age the reputation of the trial bar and
make people wary of all lawyers. De-
bunking these myths can help the pub-
licunderstand the good work that trial
lawyers do and the importance of hav-
ing their own advocate against large
corporate interests.

So the next time you’re hitwith one of
these comments, be ready. Have the
facts at the tip of your tongue and po-
litely, but firmly, refute the talking points
with truth.

‘Frivolous’ lawsuits

Q: Irecently read about a man suingan
airline for $1million over a lost Xbox. And
wasn’t there a judge suinga dry cleaner for
$65 million over a lost pair of pants? Or
the woman who sued Victoria’s Secrel for a
rhinestone popping off her underwear and
injuring her eye? Don’t frivolous lawsuils
like these prove our civil justice system is
broken?

A: Cases like these are certainly not
representative of most cases. In fact, a
survey by the Federal Judicial Center—
the research and education agency of
the federal court system—found that
most federal judges do not consider
“frivolous” lawsuits a problem: 70 per-



cent of the 278 federal judges who re-
sponded declared that groundless liti-
gation is either a “small problem” or a
“very small problem,” and 15 percent
said “itwas no problem atall.™

Three decades of research have
shown that juries are notbiased toward
plaintiffs and that meritless cases rarely
win.*And contrary to allegations that
ordinary jurors can’t understand the
intricacies of thelaw, the factis that ju-
ries, judges, and independent review-
ersreach the same conclusionswhen it
comes toverdicts. And of the three, ju-
ries are most likely to rule in favor of
defendants.’”

Q: Don’t the insurance companies raise
our rates when they have to spend money
lto defend themselves against frivolous
lawsuits?

A: The claims about “frivolous” law-
suits are way overblown. For years, pow-
erful corporate interests have circulat-
ed these myths to escape being held to
account for their own bad behavior. In-
surance companies are often the ones
behind these lies.

Insurers raise rates to unreasonable
levels or drop policyholders altogether
and do everything they can to avoid pay-
ing claims that they’ve promised to cov-
er. Meanwhile, these companies con-
tinue to lobby state legislatures for
special-interest giveaways that let them
escape accountability.

For decades, insurance companies
have used underhanded tactics to delay
and deny payment of fair claims. Mean-
while, these companies are enjoying
record profits. Since Hurricane Katrina
in 2005, the insurance industry has
made an unprecedented $169 billion in
profit. AAJ’s report on the worst insur-
ance companies for consumers shows a
pattern of corporations putting profits
over policyholders.’

The insurance industry is the only
other industry, besides Major League
Baseball, that enjoys an exemption from
federal antitrustlaws. This allows insur-
ers to collude or conspire together—to
the detriment of consumers.

Torts and business

Q: Aren’t lawsuits filed against busi-
nesses hampering American companies’
compelitiveness and even causing some (o

lake their business overseas, hurting our
economy?

A: Actually, there are no reliable num-
bers showing that lawsuits have had a
negative impact on companies or even
that they’re a significant cost of doing
business. This is another lie pushed by
corporate front groups, hoping to per-
suade the public that corporations de-
serve complete immunity regardless of
their negligence.

These corporate trade groups have
lied so often, they’ve gotten caught in
their own falsehoods. A business survey
conducted by the National Association
of Manufacturers ranked lawsuits last
among the corporate world’s 10 biggest
concerns. And the National Federation
of Independent Business, the leading
group representing small businesses,
conducted asurvey thatfound litigation
ranked 65th out of 75 concerns.”

Corporations complain about “frivo-
lous” lawsuits, but they are quick to use
the civil justice system for their own
causes. Companies rely on the objectiv-
ity of our civil justice system to enforce
their contractual obligations.

In fact, one reason foreign business-
esflock to the United States is the unas-
sailable quality of our courts and their
strict enforcement of contracts. The
American civil justice system is not the
Achilles’ heel of our economy, as some
contend; itis the basis of our economic
stability and strength.

It’s become clear that Americans
can’tlook to corporations orinsurance
companies—even those that have tak-
en their payments in exchange for a
promise to help them out. CEOs are re-
luctant to take responsibility for the
harm their companies cause—whether
it’s squandering employees’ pensions
or denying policyholders’ fair claims af-
terahurricane. The civil justice system
is often the last resort for ordinary
Americans who are looking for justice
and fairness.

Q: Why do you accuse corporations and
groups like the U.S. Chamber of Commerce
of trying to destroy the civil justice system?
Aren’t they just trying to stop abuses?

A: The U.S. Chamber of Commerce
is a stand-in for this country’s giant
multinational corporations, who want
to twist the legal system to their own

benefit by keeping ordinary people
out of the courtroom and from hold-
ing them accountable. And yes, it’s all
part of a plan: U.S. Chamber of Com-
merce President Tom Donohue has
said, “For the first time, the business
community is challenging America’s
litigation explosion in a comprehen-
sive and coordinated way.”

Let’s clear up a few misconceptions.
First, despite its claims, the U.S. Cham-
ber doesnotrepresentsmall businesses.
In fact, it relies on corporate dollars to
fund its agenda. Don’t confuse it with
your state and local chambers of com-
merce—these do serve the interests of
small businesses and local merchants.

The U.S. Chamber, by contrast, is a
front group for huge multinationals:
oil, tobacco, insurance, and drug com-
panies, for instance. It even created an-
other front group to make sure people
can’t get justice in the courtroom,
called the Institute for Legal Reform. Fi-
nancial records show that corporations
like AIG have given millions of dollars
to fund these efforts.

Donohue and others cite “frivolous”
lawsuits as the reason they want to re-
strict people’s rights. But surveys of
judgesand small-business owners make
clear that thisis notareal problem. Cor-
porations hoping to evade accounta-
bility are at the core of this campaign,
not small businesses or the American

people.

Patient safety

Q: What do you have against doctors?

A: Lawyers aren’t against doctors at
all. In fact, attorneys and doctors are
equally committed to protecting pa-
tients and improving lives. And both
groups have seen how insurance com-
panies try to raise doctors’ premiums,
deny patients’ coverage, refuse pay-
ments to doctors, and do everything in
their power to hoard profits at the ex-
pense of everyone else.

Q: But isn’t it true that lawswils by
trial attorneys are driving doctors out of
business?

A: No. Once again, insurance com-
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panies and other special-interest groups
are behind this lie. It’s nothing but a
scare tactic.

According to the American Medical
Association, the number of doctors has
increased in every state for years. Forty-
six of 50 states have seen growth faster
than their overall population; the oth-
er four states have damages caps. In
fact, states with caps have slower doctor
growth than states without caps. In all
specialties, the number of doctors has
either held steady or risen year-over-
year.’

Damages caps

Q: What’s wrong with setting a cap on
pain and suffering damages at $250,000
or another amount?

A: Let’slookatwhatacapis.It’salim-
it on the amount of money a jury can
provide in every case, regardless of how
severe the injury was, or how extensive
the negligence.

For example, even if a medical
provider disregarded all the rules of
proper patient care, his or her unfortu-
nate patients would receive the same
amount of damages for the death of a
child, the abuse of a grandparentin a
nursing home, loss of limbs, blindness,
paraplegia, or gross disfigurement. The
same cap would apply if a surgeon op-
eratesunder the influence of drugs or
alcohol and harms a patient; if a hos-
pital mixes up patient files, causing
someone to have unnecessarysurgery;
orif a patient gets a lethal dose of the
wrong drug because of negligent
record-keeping.

Juries should decide what’s fair in
cases that involve serious injuries. Do
you think legislators or insurance com-
panies thatlobby for these caps should
say whatyour life is worth?

The premiums that doctors have to
pay for medical malpractice insurance
are too high—that’s true. Butit’s not
because of malpractice lawsuits or pay-
ments to injured patients, which are ac-
tually declining. Instead, the insurance
industry is price-gouging doctors to
make up forits investment losses.

A study by the former insurance
commissioner of Missouri looked at
the official filings of the biggest med-
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ical malpractice insurers. Over a five-
year period, the studyfound, insurance
companies had drastically raised their
insurance premiums by more than
double, even though claim payments
had been flat, or in some cases, gone
down."

In 2004, malpractice insurers’ total
premiums were three times higher
than their total payouts." This is final
proof—from the industry’s own num-
bers—thatinsurance executives are rip-
ping off doctors and lying to Congress
and the public aboutit.

Insurance industry price-gouging
needs to stop to prevent further victim-
ization of American families who have
already been harmed once by amedical
tragedy. We need to reclaim our health
care system from the insurance indus-
try and return it to doctors and pa-
tients, where it belongs.

These answers give you grounding
in facts you can use when you’re talk-
ing with friends or community groups
about civil justice. More than ever, it’s
important to speak frankly about the
importance of the civil justice system
and explain howitlets ordinary Amer-
icans hold wrongdoers accountable
and get justice when they’re hurt. Per-
son-to-person contact is a critical way
to share this knowledge, fight for jus-
tice, and improve the image of trial at-
torneys, even among the biggest of
skeptics. |
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